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Agenda
• Business planning

• Individual income tax planning
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Business Planning

©2020 | Mueller Prost | Slide 4



Business planning
• Methods of accounting

• Tax shelter losses

• Working from home - tax benefits
̶ SALT

• Accelerating depreciation
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Methods of accounting
Cash basis taxpayers
• Prepay certain expenses up to a year
• NOL in 2020 carried back five years

Accrual basis taxpayers
• Look at payroll tax deferral to accelerate deduction 
• Prepaying expenses can be limited
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Methods – Small Business Exception
I. Implemented with The Tax Cuts and Jobs Act of 2017 (TCJA)

II. Great planning opportunity for taxpayers

III. Small businesses, under §448
• Gross receipts test – average annual gross receipts of under $26 million for prior three years
• Previous gross receipts test was $5 million
• Watch out for controlled groups
• Watch out for tax shelters (>35% of losses allocated to owners who don’t actively participate)

IV. Automatic change via Form 3115 – Application for Change in Accounting Method
• No IRS permission required
• Deduction reported with current year tax filing
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Methods – Small Business Exception
I. Do you want the deduction?

• Possible research credit or other tax credit carryovers

II. Do you have basis?
• Possible suspended losses

III. Are you active or passive?
• Possible passive activity loss carryforwards
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2020 - The year of the tax shelter
Are your passthrough entities projecting a tax loss?
• If the entity allocates more than 35% of its losses in 2020 to owners who don’t actively participate in 

the management of the business, it will be considered a tax shelter under the Code. Why do we care?
̶ Entities meeting this definition aren’t allowed to use the cash method of accounting. Also, these businesses 

can’t take advantage of other provisions that reference the cash method rules, such as the small business 
exemption from the Section 163(j) interest expense limit.
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2020 - The year of the tax shelter
A syndicate is a tax shelter:
• Under the cash method of accounting rules, a tax shelter includes a syndicate [IRC Secs. 448(d)(3) and 

461(i)(3)(B); Prop. Reg. 1.448-2(b)(2)]. A syndicate is an entity (other than a C-Corporation) that 
allocates more than 35% of its losses during the tax year to limited partners or limited entrepreneurs 
[IRC Sec. 1256(e)(3)(B)]. A limited entrepreneur is one who has an interest in an enterprise other than 
as a limited partner and doesn’t actively participate in the management of the enterprise [IRC Sec. 
461(k)(4)].
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2020 - The year of the tax shelter
• NOTE: When defining a syndicate, IRC Sec. 1256(e)(3)(B) focuses on whether tax losses are allowable to 

limited partners or limited entrepreneurs. However, Temp. Reg. 1.448-1T(b)(3) takes a different 
approach by requiring an actual allocation of losses. Therefore, a pass-through entity won’t be 
considered a syndicate in a year it generates taxable income. Recently issued proposed regulations, on 
which taxpayers may currently rely, confirm this approach [Prop. Reg. 1.448-2(b)(2)(iii)]. Also, when 
determining an entity’s loss for the year, capital gains and losses are ignored.

• A facts and circumstances test is used to determine if an owner actively participates in the 
management of the business. Owners who make operational or management decisions for the 
business, or have the authority to hire and fire employees, generally escape classification as limited 
entrepreneurs.
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2020 - The year of the tax shelter
For purposes of Code Sec. 1256(e)(3)(B), an interest in an entity isn’t treated as held by a limited partner or 
a limited entrepreneur within the meaning of Code Sec. 461(k)(4):
a) For any period in which the interest is held by an individual who actively participates in the entity’s management at 

all times during that period; or
b) For any period in which interest is held by the spouse, children, including legally adopted children, grandchildren, 

and parents of an individual who actively participates in the entity’s management at all times during that period; or
c) If the interest is held by an individual who actively participated in the entity’s management for at least five years; or
d) If the interest is held by the estate of an individual who actively participated in the entity’s management or by the 

estate of an individual who actively participated in the entity’s management for at least five years; or
e) If IRS determines (by regs or otherwise) that the interest should be treated as held by an individual who actively 

participates in the entity’s management, and that the entity and the interest aren’t used or will not be used for tax 
avoidance purposes.

Note: You could have a book profit, but a tax loss M-1’s, QIP, bonus, etc.
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2020 - The year of the tax shelter
A major consequence of tax shelter status is the inability to use the cash method of accounting [IRC Sec. 
448(a)(3)]. This is the case even if the entity’s average annual gross receipts for the prior three years are 
$26 million or less. [See IRC Sec. 448(c) and Rev. Proc. 2019-44]. If your cash method client is currently a 
tax shelter or becomes one in the future (by becoming a syndicate, for example), they will need to apply 
for an accounting method change with the IRS, which will yield a Section 481(a) adjustment.

©2020 | Mueller Prost | Slide 13



2020 - The year of the tax shelter
Also, many of the beneficial small business provisions of the Code aren’t available to tax shelters. These 
include: 
1) Exemption from Section 263A capitalization,
2) Exemption from maintaining inventories,
3) Exemption from using the Percentage-of-completion Method (PCM) to account for certain long-term contracts, and
4) The small business exemption from the Section 163(j) interest expense limit.

©2020 | Mueller Prost | Slide 14



2020 - The year of the tax shelter
Ways to avoid syndicate status
• Fortunately, there may be some planning opportunities to avoid syndicate (tax shelter) status. From a practical 

standpoint, businesses can either:
1) Grant certain owners the ability to actively manage the business, or
2) Limit how losses are allocated.

• Another way to (somewhat) ease the sting is to make an election that tests syndicate status based on losses 
allocated in the prior year.
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PPP Forgiveness & Deductibility 
Revenue Ruling 2020-27
• Two Fact Patterns

A) Taxpayer applied for loan forgiveness, reasonable expectation of forgiveness
̶ No deduction allowed in 2020

B) Taxpayer expects to apply for forgiveness in 2021, and reasonably expects forgiveness
̶ No deduction allowed in 2020
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PPP Forgiveness & Deductibility 
Revenue Procedure 2020-51
• Taxpayer paid eligible expenditures but did not claim deduction on 2020 return
• Taxpayer submitted or intends to submit application for forgiveness
• Lender notifies taxpayer that loan forgiveness is denied in whole or in part

or
• Taxpayer paid eligible expenditures but did not claim deduction on 2020 return
• Taxpayer submitted or intends to submit application for forgiveness
• Taxpayer decides to not apply for forgiveness

May claim deduction for PPP loan amount denied (or for which forgiveness was not sought) in 
either tax year 2020 or 2021 on the originally filed or amended tax returns
• Necessary disclosures

©2020 | Mueller Prost | Slide 17



PPP Forgiveness & Deductibility 
Other impact
• IRC §199A Flow through deduction
• IRC §41 Credit for Increasing Research Activities

̶ No guidance yet
̶ IRS could argue §265 applies to credits
̶ No doubt forgiven section §174(a) expenses would not be deductible

Planning point: Seek forgiveness on wages paid for non-qualifying expenditures first.
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Working from home – tax benefits
Implement an accountable plan:

Employee owners and select employees can modify their employment contracts to work from home as:

1. A condition of employment.

2. Convenience of the employer.

In-home offices must be:

• For exclusive use, which means a certain area of your home cannot be combined with personal; and only for 
business;

• For regular use, which in several court cases, suggest a minimum of 10 hours a week. Most of us are working 
more than 10 hours a week from home;

• In a principal place of business or include an area for administrative work. It is arguable whether the home is 
a principal place of business, but certainly all administrative work can be completed in the home.

Use form IRS Form 8829 to document expenses for reimbursement 
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State guidance – teleworking employees
On November 6, 2020, Bloomberg Tax 
released an updated state chart showing the 
current position of states related to 
teleworking employees resulting from the 
pandemic, and whether this would create new 
company filing requirements.

With employees working remote more than 
ever, this is something to be cognizant of when 
filing.
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Accelerating depreciation
100% Bonus Depreciation Expensing
• For “qualified property” placed in service before 2023
• Qualified property includes property “new to the taxpayer” (used)
• Real property (new and used)
• Bonus depreciation will begin to phase-down starting in 2023 by 20 percentage points for 

each of the five following tax years

Section 179
• Expensing limit $1,040,000 in 2020 for “qualified property” placed in service in tax year, with 

a phase-out beginning at $2.590 million
• “Qualified property” including certain depreciable personal property used to furnish lodging 

and improvements to nonresidential real property (such as roofs, heating, and property 
protection systems)
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Individual Income Tax 
Planning
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Individual income tax planning
• Individual basics

• Charitable giving

• Self-employed retirement contributions 
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Individual basics
Seven brackets; 10% (MFJ $19,900), 12%, 22%, 24%, 32%, 35%, 37% (MFJ $628,300)
• Long Term Capital Gain/Qualified Dividend Rates 0% (MFJ $80,000), 15%, 20% (MFJ 

$496,600)
̶ NIIT 3.8% when income exceeds $250,000 married/$200,000 single

• Standard deduction set at $24k for joint returns, $12k for single filers
Child tax credit 
• Children < 17 $2,000
• Others $500 tax credit

Phase-out for the child tax credit significantly increased
• $75,000 to $200,000 for single filers
• $110,000 to $400,000 for joint filers
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Individual basics
Contribution to your pre-tax retirement savings
• Traditional 401(k) 403(b) $19,500, over 50 catch-up of $6,500
• SECURE Act eliminated age cap on contributions

Funding 529 plans by year-end for state deductions

Consider converting traditional IRAs into Roth IRAs
• With RMDs waived in 2020, you can covert to Roth

Kiddie Tax reinstated
• Unearned income will be taxed at parent’s tax rates
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Charitable giving
• $300 cash above the line donations

• 100% AGI on cash

• 30% Donor Advised Funds and private foundations
̶ Appreciated stocks

• Use IRA money as charitable giving
• RMD’s are waived but $100,000 of IRA money can be transferred tax-free to charity annually
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Self-employed retirement contributions
• SOLO 401(K) – set up by 12/31; or extension will vary by entity 

• SEP
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SE Income 50% SE Tax Net SE Income SEP IRA Solo 401 (k)

<50 ≥50

15,000 1,060 13,940 2,788 13,940 13,940

30,000 2,119 27,881 5,576 25,076 27,881

50,000 3,532 46,468 9,294 28,794 35,294

75,000 5,299 69,701 13,940 33,440 39,940

100,000 7,065 92,935 18,587 38,087 44,587

150,000 10,546 139,454 27,891 47,391 53,891

200,000 11,216 188,784 37,757 57,000 63,500

250,000 11,885 238,115 47,623 57,000 57,000

300,000 12,555 287,445 57,000 57,000 57,000

350,000 13,224 336,776 57,000 57,000 57,000



Q&A
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Year-End Tax 
Planning Guide

In our efforts to help you 
navigate the multitude of 
opportunities that may work 
best for you and your 
business, we have developed 
our annual tax planning guide. 
We include key considerations 
in this year’s guide, but keep 
in mind this resource is 
intended to provide broad 
suggestions only. 

https://muellerprost.com/year
-end-tax-planning-guide-2020/
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Thank you!

© 2020 MUELLER PROST. ALL RIGHTS RESERVED. NOT FOR FURTHER DISTRIBUTION WITHOUT THE PERMISSION OF MUELLER PROST. THIS PUBLICATION HAS BEEN PREPARED FOR GENERAL GUIDANCE ON MATTERS OF 
INTEREST ONLY AND DOES NOT CONSTITUTE PROFESSIONAL ADVICE.  YOU SHOULD NOT ACT UPON THE INFORMATION CONTAINED IN THIS PUBLICATION WITH OBTAINING SPECIFIC PROFESSIONAL ADVICE RELATED TO YOUR 
SPECIFIC SITUATION.  NO REPRESENTATION OR WARRANTY (EXPRESS OR IMPLIED) IS GIVEN AS TO THE ACCURACY OR COMPLETENESS OF THE INFORMATION CONTAINED IN THIS PUBLICATION, AND, TO THE EXTENT 
PERMITTED BY LAW, MUELLER PROST DOES NOT ACCEPT OR ASSUME ANY LIABILITY, RESPONSIBILITY OR DUTY OF CARE FOR ANY CONSEQUENCES OF YOUR OR ANYONE ELSE ACTING, OR REFRAINING TO ACT, IN RELIANCE ON
THE INFORMATION CONTAINED IN THIS PUBLICATION OR FOR ANY DECISION BASED ON IT.  

Doug Mueller
President
dmueller@muellerprost.com

Tiffany Kuntemeier
Partner, Tax Services
tkuntemeier@muellerprost.com

Michael Devereux
Partner, Director of 
Manufacturing, Distribution, 
and Plastics Industry Services  
mdevereux@muellerprost.com
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